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1. INTRODUCTION

1.1 Background and Context

About the Masiphephe Network:

The Masiphephe Network project is gender-based violence prevention project led by the Centre for
Community Impact (CCI) who is the prime recipient of the financial support provided by the American
people through the United States Agency for International Development (USAID) for the work of
Masiphephe. CCl is a registered South African non-profit organisation that aims to improve the health
and well-being of all South Africans. The Masiphephe Network is implemented in partnership with the
Gender, Health and Justice Research Unit (GHJRU) as the research and policy advocacy strategic
partner as well as five community-based organizations in Gauteng, Mpumalanga and KwaZulu-Natal.
These include: Agisanang Domestic Abuse Prevention and Training (ADAPT) in Alexandra, City of
Johannesburg (COJ) in Gauteng Province; Sonke Gender Justice (Sonke) in Diepkloof, Soweto in COJ;
Project Support Southern Africa (PSASA) in Emalahleni and Mbombela Municipalities in Mpumalanga
Province; Gugu Dlamini Foundation (GDF) in Inanda, Ntuzuma and KwaMashu in eThekwini
Municipality; and Ethembeni Crisis Centre (Ethembeni) in eThekwini Municipality in KwaZulu-Natal
Province.

The objectives and working method of the Masiphephe Network include: using qualitative research and
ongoing learnings from the project to ‘advance gender equality and equity as well as transform social
and gender norms that reinforce patriarchy, inequality and harm both men and women.’! This report
seeks to provide the Network with a better understanding of the way in which in our courts are
implementing the sentencing legislation in rape sentencing judgments, given the prevalence of sexual
and gender-based violence in the provincial sites, as well as the concerns raised by members of the
Network and participants of the legal training organised by the community partners in conjunction with
the GHJRU, in February and March of 2022.

The following report is a based on a sexual offences case analysis completed by the Gender, Health and
Justice Research Unit, UCT (‘the GHJRU”) in 2017.2 The original report analysed 345 high court rape
sentencing judgments from all nine provinces and included the Supreme Court of Appeal (‘SCA”’), for
the years 2008 to 2015. For the purposes of this report, rape sentencing judgments from the three
Masiphephe Network (‘Masiphephe’) provincial sites were analysed for the subsequent seven year
period (2016 to 2022). The provinces that were included in this case analysis are Gauteng, KwaZulu-

Natal, and Mpumalanga. Cases from the Supreme Court of Appeal and the Constitutional Court have

! Masiphephe Network ‘What We Do’ available at https://www.masiphephe.org.za, accessed on 05 June 2023.

2 See Artz, L., Galgut, H., & Gihwala, H. (2017). A Systematic Content Analysis of Rape Judgments: 2008-2015,
commissioned by the Women’s Legal Centre, Cape Town, South Africa. The 2017 report analysed 365 rape
judgments. Here, with input from Kelly Phelps (UCT) and Claire Ballard (Lawyers for Human Right) gave
substantive legal interpretative advice in relation to the understanding of “substantial and compelling
Circumstances (SCCs) and implied substantial and compelling circumstances” as well as on life imprisonment.
The 2017 report was also reviewed by Stephan Terblanche who provided substantive feedback on specific issues,
including SCCs, mitigating and aggravating circumstances, minimum sentencing, ‘misdirections’, among other
technical issues identified in the first report. This report draws on the general framework of Artz et al., but
important amendments to the input of cases, coding, and analysis of finding. It also focuses on the subsequent
seven years of judgments (2016-2022) and on the three provinces in which the Masiphephe Network implements
its GBV prevention projects.
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also been included. A total of 340 cases were analysed. The rules defined for data collection will be set
out in section 1.2 below.

The objectives of this study were to analyse the rape sentencing judgments, that fell within the
parameters of pre-determine data collection criteria, to ascertain the following:

a. Whether courts are departing from the prescribed minimum sentences for rape cases; and

b. In examining this, to systematically document the factors that courts take into consideration

when sentencing.

Contextually, it is important to put into perspective the number of rape sentencing cases being heard by
our courts in comparison to the number of reported rapes being cited by the South African Police
Service. At present, these statistics represent the most comprehensive picture of the number of reported
rapes being committed in the country, across the different provinces. According to the 2021/22 South
African Police Service (‘SAPS’) Annual Report®, the national statistics for rape have gone up by 5558
cases from the previous reporting year. This is a 15.2% increase from the 2020/2021 statistics, which
recorded 36 552 reported cases. The 2021/22 SAPS annual report recorded a total number of 42 110
rape cases. Of the total number of sexual offences in South Africa (53 174), rape statistics (vs other
sexual offences) made up 79.1% of the recorded number of cases. This is a 0.6% increase from the
78.5% reported in 2020/21.

The SAPS Annual Report records the following rape statistics per province®:

Table 1:
SAPS Annual Report Rape Statistics
Province 2020/21 2021/22 Count difference | % change
Gauteng 7525 8675 1150 15.3%
KwaZulu-Natal 6685 7966 1281 19.2%
Mpumalanga 2611 3016 405 15.5%

3 South African Police Service Annual Report 2021/22 p 134 accessed on 30 May 2023 available at:
https://www.gov.za/sites/default/files/gcis_document/202211/saps-2021-22.pdf
4 lbid at 141 — 147.
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Of the national total of recorded rape cases (42 110) for 2021/22, Gauteng makes up 20.6%, KwaZulu-
Natal 18.9%, and Mpumalanga 7.1%. This is a cumulative percentage total of 46.6% of the total number
of national reported cases of rape. As such, the total number of cases across all three provincial sites
accounts for close to 50% of the total number of recorded cases for all of South Africa. To put these
statistics further into perspective, for the reporting period 2021/2022, the murder statistics for the three
provinces were recorded as follows: Gauteng — 5 570; KwaZulu-Natal — 6 495; and Mpumalanga —
1201. Incidences of rape therefore outnumbered murder cases for all three of the provinces by at least
1 400 cases. These statistics should be seen in light of what we know about underreporting with respect
to rape cases, and that estimating the extent of underreporting remains a challenge.® It is further
important to note that for the period 2021/2022 the National Prosecuting Authority (‘the NPA”) reported
bringing 4 547 sexual offences cases® to verdict, with a conviction rate of 74.3% (which amounted to
3 379 cases). In 2020/2021 the number of sexual offences cases brought to verdict numbered 3 349,
with 2 539 of those cases resulting in a conviction. With the rates of both reported rapes and cases being
brought to verdict remaining substantially the same annually, it is safe to note that there is a considerable
difference in the number of rapes being reported annually to SAPS, versus the number being brought
to verdict, let alone those resulting in a conviction, by the NPA. Despite this, it remains important to
understand how our courts are treating rape cases once they are before them. This includes whether they
are implementing the prescribed minimum sentences in terms of our sentencing legislation, and which
factors they are taking into account when handing down sentence. Without an understanding of this, we
will be unable to ascertain whether our sentencing legislation is being effectively implemented for rape
cases, how it could be improved, and whether our judicial officers are ensuring that the precedent being
set by our courts is in line with our country’s constitutional obligations towards victims/complainants
of rape. The experiences of rape victims as their cases navigate their way through the criminal justice

system will always remain of paramount of importance.

1.2 Research Process

The report consists of cases collected from each provincial site in which Masiphephe and its members
work. The sites are Gauteng, KwaZulu-Natal and Mpumalanga. Cases from the SCA and the
Constitutional Court (‘CC”) were also included in the sample of cases analysed. The time period for the
cases was selected based on where the original report ended off, which was 2015. This report therefore
included all rape sentencing judgments for the years 2016 to 2022. We excluded all cases from 5 August
2022 to the end of 2022, as this was the date upon which the Criminal and Related Matters Amendment
Act 12 of 2021 (‘the 2021 Act’) commenced. This Act brought into effect a number of amendments to

5 Sheena Swemmer ‘Justice Denied? Prosecutors and presiding officers' reliance on evidence of previous sexual
history in South African rape trials’ (2020) 69 SA Crime Quarterly 45 at 46.
& Note that the National Prosecuting Authority does not provide statistics specifically for rape.
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circumstances or ‘jurisdictional facts’ that, when present, result in the legislation requiring that the
prescribed minimum sentences be implemented. It also changed the prescribed minimum sentences for
rape cases that fall within certain categories. The exclusion of cases from 5 August 2022 therefore
ensured that all of the cases analysed for this study were subject to substantially the same sections and
schedules of the legislation, with the content of those sections and schedules not having changed

considerably during the period under review.

In order to ensure that the collection of the cases was as methodical and comprehensive as possible,
three case databases were used to collect the cases. These were SAFLII, LexisNexis and Juta Online
Publications. There were two legal researchers who collected the cases, and they made use of a cloud-
based collaborative Teams Excel Sheet (‘the Sheet’) to capture the cases that were being downloaded
as part of the sample. The Sheet was used to allow both researchers to collect cases at the same time,
using different search databases, while still ensuring that there were measures in place to minimise the
collection of duplicate cases. Cases were captured using the following details: case citation; judgment
date; court; judge/s (who heard the matter); search database (sourced from); search categories (used to
source the case); whether the case was reported or unreported; and which of the two researchers sourced
the judgment.

The search performed in each of the case law databases differed slightly because of the nature of the
databases themselves, and the way in which they will allow you to perform a search or the method in
which they will produce the best results possible. For SAFLII, search bar was used and the search terms
“rape” + “substantial and compelling” were used to search all databases. The results were filtered by
date. For Juta, the search terms “rape” + “substantial and compelling” were used. The search was further
refined using a drop-down menu/list to include sentencing reports mentioning the term ‘substantial and
compelling circumstances’. This was then further filtered and organised according to cases and years.
For LexisNexis, the search term ‘rape’ was used under ‘all content’. The filters ‘All SA Law Reports’,
‘Constitutional Law Reports’, ‘Judgments Online for 2016 to 2022 were applied. The search term
‘substantial and compelling circumstances’ was then used to search in the content that was filtered

through.

1.3 Inclusion and Exclusion Criteria

In addition to the requirements that the cases fall within the correct time period — and were handed down
by a court within one of the three provincial sites, the SCA or CC — there were a number of other rules
for inclusion. This ensured that the cases that were included in the final sample were aligned to the

central research questions. On this basis, exclusions were made on the following bases:
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e Duplicates of a case already included in the Sheet;

e Applications for leave to appeal, that were not an actual appeal;

e Cases in which the accused was not charged and/or not convicted of rape;

e Applications to adduce further evidence;

e Applications regarding orders concerning parole;

e Appeals against conviction only;

e Cases where the appeal against conviction succeeded, and thus the sentence was also set aside;
e The case was not a rape sentencing judgment;

e The accused/appellant was a child in terms of the Child Justice Act 75 of 2008;

e The appellant was convicted of multiple offences, rape being one of them, but they are not
appealing their rape conviction or sentence;

e The case concerned a question of law only; and

e The appellant’s sentence was not considered, and the matter was remitted back to the court a
quo to consider their appeal against sentence.

Once these exclusions were made, we were left with a sample of 399 cases. During the coding phase, a
further number of 58 cases were excluded, resulting in a final number of 340 analysed cases. These
cases did not fall within the parameters set. Only applicable case law fell within the sample, namely,
cases dealing directly with rape sentencing, in which the minimum sentencing framework was
implemented and that the reasons for deviating from the prescribed minimum sentence, or not were

discussed. During the second phase of exclusions, cases were excluded for the following reasons:

e Applications for leave to appeal sentence;

e The case concerned a charge for attempted rape;

e The case was not a rape sentencing judgment;

e The case was concerning a procedural application;

e The appeal concerned a non-parole period only;

e Sentence was set aside due to mental incapacity to appreciate trial proceedings;

e The case was incorrectly filed and did not belong to any of the provincial sites;

e The case fell within the time period August 2022 to December 2022;

e The matter was referred back to the court a quo in order for a report on the appellant’s mental
health to be obtained;

e The appeal against conviction was upheld,;

e The appeal against conviction and sentence was upheld, and the matter remitted back to the
court a quo;

e The case concerned a question of law only; and
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e The offence was committed before the commencement of the sentencing legislation and

therefore the Act could not be used for the purposes of sentencing the offender.

This second phase reduced the cases down from 399 to 340 cases, which is the final sample that was
coded by the two legal researchers. The case collection process can be summarised as follows’:

Phase 1: Cases were collected from the three case law databases, bearing in mind the
inclusion and exclusion criteria, with researchers searching the Teams Excel Sheet before
adding each new case to the Sheet to avoid duplications.

Phase 2: Any duplications, or cases that fell outside the parameters of the research question
were erased during the coding phase to ensure that only cases relevant to the research
n =340 duestion remained.

The final breakdown of cases per year per province was as follows:

Table 2:
Analysed Cases by Year and Province

YEAR Gauteng KZN Mpumalanga SCA AND CC
2016 46 5 0 4
2017 58 7 0 5
2018 44 3 1 6
2019 33 7 0 2
2020 34 4 3 1
2021 35 10 3 1
2022 20 5 2 1
Total 270 41 9 20

1.4 The Coding Sheet

The project employed systematic content analysis. Content analysis refers to a systematic method of
examining themes, trends, or patterns in documents (and other sources of material). It may be conducted

7 All efforts have been made to ensure that no duplicates appear in the sample. In addition to the use of the Teams
Excel Sheet, the downloaded cases were saved in folders according to the province they were handed down in, as
well as the date of the judgment. Cases were then divided amongst the two reviewers in such a way so as to
minimise the chances of reviewers being unaware of duplicate cases among the folders.
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on either qualitative or quantitative data. The key to systematic content analysis is the development of
explicit rules for organising information into thematic categories or codes. Stemler describes it as a
‘systematic, replicable technique for compressing many words of text into fewer content categories
based on explicit rules of coding.”® The author explains that what makes this technique particularly
meaningful is its reliance on both exhaustive and mutually exclusive codes that can be used to analyse

documentary data.

We employed a structured method of coding prominent factors considered in the judgments. Both a
priori (or pre-determined) and emergent (or post-data entry) coding schemes were created to ensure
that all relevant and significant sentencing factors were accounted for in the analysis of these judgments.

Accordingly, each identified sentencing factor was assigned a ‘code’.

The pre-determined codes were established by the key research team based on both a reading of a small
sample of the cases collected for this review as well as on the previous codes that were developed in
the study concluded in 2017. The development of the coding scheme was based on the following: (i) an
extensive literature review on sexual offences case outcomes; (ii) a review of a broad sample of rape
sentencing judgments; and (iii) consultation with a range of sexual offences/sentencing experts
regarding factors conventionally considered by the judiciary in the sentencing of rape cases. This coding
scheme was then used to review a random sample of cases. The pre-determined codes were then further
amended to include additional factors — or variables — that emerged from a review of the case law. Any
key factor that emerged from a judgment that did not correspond to a pre-determined code, was recorded

on the coding sheet as “other”” and later assigned a code (post-coded) during the data entry process.

For the purposes of this report, a Word document version of the coding sheet can be found at Appendix
B, however for the purposes of coding the researchers used Google Forms to code the cases. The coding
sheet captured was designed to capture sentencing data, which included, inter alia, information about
the prescribed minimum sentence under review, and whether or not the prescribed sentence was
departed from. It also captured which factors courts took into consideration when deciding on an

appropriate sentence.

The factors that courts take into consideration when handing down sentence were divided according to

seven main variables:

e Procedural irregularities/misdirection
e Offender characteristics
e Victim characteristics

e Circumstances of the offence

8 Steve Stemler ‘An Overview of Content Analysis’ (2000 - 2001) 7(17) Practical Assessment, Research, and
Evaluation 1.

10
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e Morality, history or social context
e Institutional factors

e Process and procedural irregularities and misdirections

Each of the main (parent) variables had sub-variables. Offender characteristics had the most, with a
total of 28 sub-variables, and morality, history and social context had the least with ten sub-variables.
In addition to this, data on whether there were multiple offenders, multiple victims, multiple charges at
trial and whether these charges were amended on appeal were also captured. Each of the sub-variables
could be coded according to whether the court took it into consideration as aggravating circumstance,

a substantial and compelling circumstance, or an implied substantial and compelling circumstance.

2. PRESCRIBED MINIMUM SENTENCES - THE LAW

2.1 The Development and Criticisms of the Legislation

In 1997, in response to alarming rates of sexual offences and criticisms aimed at government claiming
that their response was insufficient, the Criminal Law Amendment Act 105 of 1997 (‘the 1997 Act’),
was enacted.® While it was originally meant to be a temporary measure, the enactment of the 1997 Act
saw the introduction of South Africa’s very first prescribed minimum sentences.’® The sentencing
framework created by the 1997 Act does not apply to all criminal offences, instead it lists specific
sentences, including rape and murder, and then sets out the corresponding prescribed minimum sentence
for the crime based on a number of factors. These factors include the circumstances in which the crime
was committed, whether it included the commission of additional offences, any particular
vulnerabilities on the part of the victim and whether the offender has been convicted of previous

offences, and if so, how many.

Despite the intentions of the legislation to ensure a standardised, predictable and severe response to
untenably high rates of violent crimes, the response to the legislation’s enactment, from both the courts
and the literature, was not positive.!! Criticisms levelled against the 1997 Act included that it was poorly
drafted, without nuance, and that it unduly infringed on the judiciary’s jurisdiction.'? In part, the 1997

Act’s vague terminology and the lack of guiding principles within the Act became causes for concern.

9 Kristina Scurry Baehr ‘“Mandatory Minimums Making Minimal Difference: Ten Years of Sentencing Sex
Offenders in South Africa’ (2008) 20 Yale JL and Feminism 213 at 215.

105 v Malgas 2001 (1) SACR 469 (SCA) para 7.

1 Nicole J Kubista ¢’Substantial and compelling circumstances’: Sentencing of rapists under the mandatory
minimum sentencing scheme’ (2005) 18 South African Journal of Criminal Justice 77.

12 Scurry Baehr ‘Mandatory Minimums Making Minimal Difference’ at 224- 225 and 237-2238.

11
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In particular, the Act did not specify what it meant by the term substantial and compelling
circumstances. It was however ultimately the inclusion of this phrase that helped secure the
constitutional validity of the legislation’s provisions. Section 51(3)(a) states that if a court finds that
‘substantial and compelling circumstances exist’ justifying ‘the imposition of a lesser sentence than the
sentence prescribed’, the court shall record those reasons and then it may impose the lesser sentence.
The types of factors that should be considered as part of the evaluation as to whether substantial and
compelling circumstances exist or not, as well as the manner in which these circumstances should be
considered, is not specified by the Act, and as such has generated discrepancies in our sentencing case
law. In the absence of well-defined sentencing provisions and guidelines, it has been the court’s exercise
of judicial discretion when justifying departures from prescribed sentences that has had the potential to
cause harm. This harm is caused to sentencing precedent and the experiences of victims of serious
offences, particularly rape. Therefore, despite the statutory imposition of prescribed minimum
sentences, in 2021 Holoboff and Gilligan opined that there was a significant lack of consistency and
predictability in sexual offences sentencing across the courts.!® Reliable, systematic, empirical and up-
to-date evidence of this, however, is not available.

2.2 The Prescribed Minimum Sentences

In terms of the legislation, and of import to this report, are sections 51(1) and 51(2)(b) of the 1997 Act.

Section 51(1) read with Part | of Schedule 2 of the 1997 Act mandates life imprisonment for rape in the
following circumstances:

(a) ‘when committed —

Q) where the victim was raped more than once whether by the accused or by
any co-perpetrator or accomplice;

(i) by more than one person, where such persons acted in the execution or
furtherance of a common purpose or conspiracy;

(ili) by a person who has been convicted of two or more offences of rape or
compelled rape, but has not yet been sentenced in respect of such
convictions; or

(iv) by a person, knowing that he has the acquired immune deficiency
syndrome or the human immunodeficiency virus;

(b) where the victim —

(1) is a person under the age of 16 years;

13 Gilligan, C and Holoboff, A Rape Sentencing in South Africa 2008-2012 (2021) South Africa: Women’s
Legal Centre.

12
GHJRU (UCT)



(i) is a physically disabled person who, due to his or her physical disability,
is rendered particularly vulnerable; or

(iii)  is a person who is mentally disabled as contemplated in section 1 of the
Criminal Law (Sexual Offences and Related Matters) Amendment Act,
2007%; or

(c) involving the infliction of grievous bodily harm.’

In terms of section 51(2), read with Part |11 of Schedule 2, where rape occurs under circumstances other
than those referred to above, the sentence is prescribed based on the offender’s number of previous
convictions. First-time offenders should, in the absence of a finding of substantial and compelling
circumstances, be sentenced to at least 10 years, while a second offender would receive a sentence of
not less than 15 years. A third or subsequent offender would be imprisoned for a minimum of 20 years.

As stated above, an important provision contained in the 1997 Act was what ultimately became known
as the escape clause.™ It was this phrase that resulted in a long line of case law attempting to interpret
its meaning. By some it was thought that for substantial and compelling reasons to be found, the facts
of the particular case would have to present some circumstances so exceptional in its nature that
imposing the prescribed minimum sentence would expose the injustice of the statutory prescribed
sentence in the particular case.!® The court went on to find that ‘substantial and compelling’ meant
‘...factors of an unusual and exceptional kind that Parliament cannot be supposed to have had in

contemplation when prescribing standard penalties for certain crimes...’’

At the other extreme was Judge Leveson’s interpretation in S v Majalefa and Another (unreported, Rand
Supreme Court, 22 October 1998) that the Act was not intended to introduce major change, but merely
conformity, and that the starting point remained a consideration of aggravating and mitigating factors
in the way they were traditionally considered. In the case of Homareda v S [1999] 4 All SA 549 (W),
the court disagreed with the court in S v Mofokeng and held that:

¢...all the factors previously held to be relevant to the passing of sentence, remain relevant. But

the starting point must be that the sentence prescribed by Parliament has to be imposed and the

sentencing process cannot be the same as it was before the Act was passed.’®

1% 1n the 1997 Act this originally read: ‘is a mentally ill woman as contemplated in section 1 of the Mental
Health Act. 1973 (Act No. 18 of 1973)’

15 Scurry Baehr ‘Mandatory Minimums Making Minimal Difference’ at 215.

16 S v Mofokeng 1999 (1) SACR 502 (W).

17 Mofokeng supra note 12 at 524c-d.

18 Homareda v S [1999] 4 All SA 549 (W) at 553.
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Ultimately, this debate was brought to an end by the Supreme Court of Appeal case of S v Malgas,*
where the court held, inter alia, that with respect to the prescribed minimum sentences, they ‘... were
not to be departed from lightly and for flimsy reasons which could not withstand scrutiny. Speculative
hypotheses favourable to the offender, maudlin sympathy, aversion to imprisoning first offenders,
personal doubts as to the efficacy of the policy implicit in the amending legislation and like
considerations were equally obviously not intended to qualify as substantial and compelling

circumstances.’?°

However, Marais JA went on to state that factors that were ’traditionally taken into account in
sentencing’ should continue to play a role.?* In summing up its findings with respect to the meaning of
substantial and compelling circumstances, and its implications for the way in which courts were to

consider sentencing the court found the following:

‘A. Section 51 has limited but not eliminated the courts' discretion in imposing sentence in respect
of offences referred to in Part | of Schedule 2 (or imprisonment for other specified periods for

offences listed in other parts of Schedule 2).

B. Courts are required to approach the imposition of sentence conscious that the Legislature has
ordained life imprisonment (or the particular prescribed period of imprisonment) as the sentence
that should ordinarily and in the absence of weighty justification be imposed for the listed crimes

in the specified circumstances.

C. Unless there are, and can be seen to be, truly convincing reasons for a different response, the
crimes in question are therefore required to elicit a severe, standardised and consistent response

from the courts.

D. The specified sentences are not to be departed from lightly and for flimsy reasons. Speculative
hypotheses favourable to the offender, undue sympathy, aversion to imprisoning first offenders,
personal doubts as to the efficacy of the policy underlying the legislation, and marginal
differences in personal circumstances or degrees of participation between co-offenders are to be

excluded.

E. The Legislature has however deliberately left it to the courts to decide whether the

circumstances of any particular case call for a departure from the prescribed sentence. While the

19 S v Malgas 2001 (1) SACR 469 (SCA) para 25.
20 Malgas at para 25.
2 Malgas at para 25.
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GHJRU (UCT)



emphasis has shifted to the objective gravity of the type of crime and the need for effective
sanctions against it, this does not mean that all other considerations are to be ignored.

F. All factors (other than those set out in D above) traditionally taken into account in sentencing
(whether or not they diminish moral guilt) thus continue to play a role; none is excluded at the

outset from consideration in the sentencing process.

G. The ultimate impact of all the circumstances relevant to sentencing must be measured against
the composite yardstick (‘substantial and compelling’) and must be such as cumulatively justify a

departure from the standardised response that the Legislature has ordained.

H. In applying the statutory provisions, it is inappropriately constricting to use the concepts

developed in dealing with appeals against sentence as the sole criterion.

I. If the sentencing court on consideration of the circumstances of the particular case is satisfied
that they render the prescribed sentence unjust in that it would be disproportionate to the crime,
the criminal and the needs of society, so that an injustice would be done by imposing that sentence,

it is entitled to impose a lesser sentence.

J. In so doing, account must be taken of the fact that crime of that particular kind has been singled
out for severe punishment and that the sentence to be imposed in lieu of the prescribed sentence

should be assessed paying due regard to the benchmark which the Legislature has provided.’

The guidance provided by the SCA was approved by the Constitutional Court in Dodo, where the CC
states that the overarching principles enunciated in Malgas will be ‘refined and particularised’ by courts

as required by the particular case that is before them.?

2.3 The 2007 Amendment Act

Recognising the extent to which inconsistency was undermining the efficacy of the 1997 Act, the South
African Law Reform Commission proposed a draft Sentencing Framework Bill in 2000.2 However, the

Sentencing Framework Bill was never enacted. Instead, the 1997 Act was partially amended by the

22 5v Dodo 2001 (1) SACR 594 (CC).

23 South African Law Commission Report ‘Project 82: Sentencing: A New Sentencing Framework’ (2000)
available at https://www:.justice.gov.za/salrc/reports/r_prj82_sentencing%20_2000dec.pdf, accessed on 06 June
2023.
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Criminal Law (Sentencing) Amendment Act 38 of 2007 (‘the 2007 Act’), in which the legislature
specified that:

‘When imposing a sentence in respect of the offences of rape the following shall not constitute
substantial and compelling circumstances justifying the imposition of a lesser sentence:

() The complainant’s previous sexual history;
(i) an apparent lack of physical injury to the complainant;
(ili)  anaccused person’s cultural or religious beliefs about rape; or

(iv)  any relationship between the accused person and the complainant prior to the offence
being committed.’?

However, with the 2007 Act being the only real guidance as to what a court should or should not
consider when deciding upon sentence, our courts have displayed differing interpretations of the
substantial and compelling circumstances requirement of the 1997 Act. For example, circumstances
deemed substantial and compelling in judgments have included: the age of the accused; whether the
accused was intoxicated; whether a weapon was involved; the accused’s employment status; and a lack
or apparent lack of psychological harm to the complainant. Interestingly enough, and despite the limited
guidance provided by the legislature in the 2007 Act with respect to factors that are not to be taken into
consideration, some of our courts have continued to take into consideration a lack of physical injury to

3

the complainant. This, they have reasoned, is permissible because °...a literal interpretation of that
provision would render it unconstitutional, since it would require judges to ignore factors relevant to

sentence in crimes of rape, which could lead to the imposition of unjust sentences.’?®

The SCA in this judgment goes on to state that:

‘...“the extent that the provision restricts the discretion to deviate from a prescribed sentence in
order to ensure a proportional and just sentence it would infringe the fair trial right of accused
persons against whom the provision was applied”. He correctly in my view concluded that the
proper interpretation of the provision does not preclude a court sentencing for rape to take into
consideration the fact that a rape victim has not suffered serious or permanent physical injuries,

along with other relevant factors, to arrive at a just and proportionate sentence. To this one must

24 Criminal Law (Sentencing) Amendment Act 38 of 2007.
255y SMM 2013 (2) SACR 292 (SCA).
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add that it is settled law that such factors need to be considered cumulatively, and not

individually.’?

Thus, despite this guidance provided by the legislature, and the (at times contradictory) precedent
stemming from our highest courts, authors such as Terblanche have over the years concluded that, ‘even
with intimate knowledge of the functioning of the [South African] criminal justice system, the eventual
sentence remains nothing but guesswork.’?” Case law emanating from the SCA has at times irrevocably
steered the direction of our courts’ focus during rape sentencing judgments. The Court in this judgment,
despite acknowledging that the prescribed minimum sentences are to be respected and not just
superficially referred to, creates a continuum or hierarchy for rape cases.? It does this when it refers to
the facts of the case under review as ‘not one of the worst cases of rape’, in spite of the facts of the case

depicting the rape of a 14-year-old by her father in their home.

In recent years, there has been a shift in the way in which society views and understands rape and its
consequences for victims. This understanding has in turn made its way into our courts’ jurisprudence,
with our highest court in the case of S v Tshabalala and Another 2020 (2) SACR 38 (CC) remarking
that °...for far too long rape has been used as a tool to relegate the women of this country to second-
class citizens, over whom men can exercise their power and control, and, in so doing, strip them of their
rights to equality, human dignity and bodily integrity. The high incidence of sexual violence suggests
that male control over women and notions of sexual entitlement feature strongly in the social
construction of masculinity in South Africa.”®® The Court goes on to state that the legislature’s ‘bold
step’ in enacting the minimum sentences legislation in response to the public outcry about the sheer
number of rapes being committed in the country has unfortunately not had any significant impact on
our statistics. The Court therefore states that ‘Joint efforts by the courts, society and law enforcement
agencies are required to curb this pandemic. This court would be failing in its duty if it does not send
out a clear and unequivocal pronouncement that the South African judiciary is committed to developing
and implementing sound and robust legal principles that advance the fight against gender-based
violence in order to safeguard the constitutional values of equality, human dignity and safety and

security.’%°

It is therefore these changes within the law and society, and in turn within our case law that can only

truly be accounted for and systematically documented through studies such as this one. This report, in

2 |bid at para 26.

27 Terblanche, SS ‘Rape sentencing with the aid of Sentencing Guidelines’ (2006) 39 Comparative and
International Law Journal of Southern Africa 1.

28 5y Abrahams 2002 (1) SACR 116 (SCA).

2 Sy Tshabalala at para 1.

30 Sy Tshabalala at para 63.
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conjunction with the report concluded by the GHIJRU in 2017, seeks to provide empirical evidence of
the ways in which our courts are implementing the sentencing legislation, as well as the factors that our

courts are taking into consideration when handing down sentences for rape cases.

3. RESEARCH FINDINGS

3.1 Contextualising the Findings

In reading the findings from the report, there are a number of considerations that should be noted:

e The reading and interpretation of the case law are, to a degree, a subjective exercise. Unfortunately,
there are very few judgments where our courts clearly define which factors they are taking into
consideration as aggravating, and which they are taking into consideration as substantial and
compelling. It is this realisation that prompted the inclusion of the category ‘implied substantial and
compelling circumstances.” This category was included in order to mitigate against the incorrect
inclusion of factors taken into account by a court as a substantial and compelling circumstance
(‘SCC”), while also avoiding excluding a factor(s) that were taken into consideration by the court

during sentencing, without having expressly been identified as such by the court.

e There were two legal researchers who coded the cases, and their reading of the cases and the coding
sheet may differ slightly. However, every effort was made to ensure that a sample of test cases were
coded before beginning the process of officially coding to ascertain whether the researchers were
interpreting the cases and the coding sheet in a substantially similar manner. The researchers also
remained in contact while coding the cases in order to ensure that any challenges or questions that

arose with respect to the interpretations of the coding sheet or the law could be resolved together.

e Attimes a single statement by a court could be coded under multiple different codes. For instance,
a court’s comment on the number of times that a victim was raped by multiple offenders could be

coded as ‘Number of sexual offences committed in this case’, and ‘Multiple offenders.’

e The judgments that were coded for the purposes of this report were predominantly appeal court
judgments, and all of them were judgments from the High Courts from the three provinces, the SCA
and the CC. Magistrates’ Court judgments could not be coded, as these are not transcribed and

published in publicly available case law databases.

e When there were two judgments handed down by the same court for the same case, the majority

judgment was coded.

e There were several cases where the court did not fully explicate its reasons for finding that the

prescribed minimum sentence should or should not be departed from. The court would simply find
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that it agreed with the trial court’s reasoning, and that there were no reasons to depart from the trial
court’s finding. As stated by the Court in S v Ngcobo,® within the bounds of an appeal court
judgment, ‘interference with the sentence will be justified only if the trial court is shown to have
misdirected itself in some respect, or if the sentence imposed was so disturbingly inappropriate or
disproportionate that “no reasonable court would have imposed it.” The test is not whether the trial

court was wrong, but whether it exercised its discretion properly.’

3.2 Additional Codes

To comprehensively capture the sentencing data and facts of the cases that are relevant, or that play a
part in the sentencing consideration, a number of factors were added to the coding sheet for this report
that were not present in our 2017 report. The current report includes the following factors in the analysis:

e The reason for the prescribed sentence;

e Whether the case involved a suspended, cumulative or concurrent sentence;

e Whether there were multiple victims and their ages;

e Whether there were multiple offenders, and if so, how many;

e Whether there were multiple charges at trial, the number and what those charges were;

e Whether the charges were amended on appeal, and what they were amended to;

e Whether there were any procedural irregularities or misdiretions by the trial court that resulted in
the prescribed minimum sentence being amended, and/or the case being remitted back to the trial
court;

e The offender’s prospects of rehabilitation; and

e The seriousness of the offence.

More detail will be provided on these variables later on in the discussion.

3.3 Descriptive Findings

3.3.1 Breakdown of cases by court

The section below provides a picture of the court levels, cases per court level and cases per province.

As set out above, the final number of cases included in the analysis was 340. Of those 340 cases, 320

(94.1%) of them were high court cases, 19 (5.6%) were from the SCA and only one (0.3%) was from

31 S v Ngcobo 2018 (1) SACR 479 (SCA).
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the CC. The low number of cases reaching our highest courts is to be expected. The majority of the
cases that were coded were appeal court cases. This is because rape sentences are primarily handed
down in the magistrates’ court first. Then, should an appeal be lodged by either the offender or the state,
the matter will be heard in the high court by a full bench. Most cases are not appealed any further, and
as such they do not reach the SCA or the CC. The CC will also only hear matters in certain instances,

that is, when they concern constitutional matters.?

Table 3:
Cases Per Court Level (N=340)

Court level Frequency (Number) Percent
High Court (HC) 320 94.1%
Supreme Court of Appeal (SCA) 19 5.6%
Constitutional Court (CC) 1 0.3%
Total 340 100

Figure 1:

Cases Per Province and Court (N=340)

Cases by Province and Courts
20; 6%

41; 12%
9; 3%

= KwaZulu-Natal (KZN)

Gauteng (GP)

Mpumalanga (MP)

270; 79%
= SCAand CC

In terms of the breakdown per province, a large majority of the cases, being 270 (79%) were from
Gauteng; 41 of the cases (12%) were from KwaZulu-Natal (‘KZN’); and only 9 (3%) were from
Mpumalanga.®® This is a large departure from the 2017 GHJRU report, in which 149 of the cases were

from Gauteng, 22 cases were from KZN and there were no cases from Mpumalanga. There are also less

32 Constitutional Court of South Africa ‘Role of the Constitutional Court’ available at
https://www.concourt.org.za/index.php/about-us/role, accessed on 07 June 2023.
33 Numbers have been rounded off to the nearest whole number.
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cases from the SCA that were part of the sample for the current report (19), while the original report
had 29 SCA cases. There were no CC cases that formed part of the analysis for the original 2017 report.

Considering the statistics presented in the introduction to this report, it is perhaps not unexpected that
Gauteng has the greatest number of cases, followed by KZN and then Mpumalanga. It is however of
concern that the number of judgments being handed down by Gauteng outnumbers the other two
provinces by such a significant amount. In terms of reported cases, KZN lagged behind Gauteng in the
period 2021/2022 by only 709 cases. Mpumalanga also had just over 3000 rape cases for the 2021/2022
reporting period alone. Given that this sample of cases was collected over a period of seven years, it is
difficult to understand why only nine cases have emanated from Middelburg and Mbombela High

Courts.

With respect to the statistics being provided by the NPA, according to the 2021/2022 Annual Report,
the NPA’s conviction rate in sexual offences cases for Gauteng for the reporting period 2019/2020 was
611 convictions, in 2020/2021 it was 304 convictions and in 2021/2022 it was 463 convictions.®* This
amounts to over 1300 cases for a three-year period. For KZN there were 516 convictions in 2019/2020,
255 convictions in 2020/2021 and 409 convictions in 2021/2022.% This amounts to more than 1 100
cases that resulted in convictions and would have resulted in sentencing proceedings. Lastly, for
Mpumalanga, there were 349 convictions in 2019/2020, 213 convictions in 2020/2021 and 260

convictions in 2021/2022.% This amounts to just over 820 cases over the three-year period.

There is therefore a large discrepancy between the number of sexual offences cases resulting in
convictions in the three provinces, versus the number of rape sentencing appeal court judgments coming
from the provinces for the seven-year period under review for the purposes of this report. This will be

discussed in further detail in the analysis section below.

3.3.2 Prescribed minimum sentence under review

Table 4: Prescribed Minimum Sentence Under Review (N=340)

Minimum Sentence Frequency (Number) Percent
Life imprisonment 304 89.4%
10 yrs 34 10%
20 yrs 2 0.6%
Total 340 100

34 NPA Annual Report at 84 and 86.
35 NPA Annual Report at 88.
3 NPA Annual Report at 90.
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The prescribed minimum sentence that was applicable to the case, in terms of the provisions of the
legislation, was life imprisonment in 304 cases (89.4%) out of the total number of cases that were
analysed (340 cases). In 34 of the cases, ten years (10%) was the prescribed minimum sentence
applicable to the case under review, and in only two cases the prescribed minimum sentence was 20
years. There were no cases where 15 years was the prescribed minimum sentence for the case under
review. The high occurrence of cases involving the prescribed minimum sentence of life can be
accounted for based on the provisions of the Judicial Matters Amendment Act 42 of 2013, which
amended section 309(1)(a) of the Criminal Procedure Act 51 of 1977. The Criminal Procedure Act now
allows any person who is sentenced to life imprisonment by a regional court in terms of section 51(1)
of the 1997 Act to note an appeal against their conviction and sentence without having to apply for
leave to appeal first. This means that it has become significantly easier for offenders to appeal a sentence
of life imprisonment. Sentences of life imprisonment also made up the majority of cases in the original

report, where they numbered 291 cases.

3.3.3 Reason for prescribed sentence

Table 5: Reason for Prescribed Sentence

*Note: Some of the cases had multiple reasons for prescribed sentence under review. There was 1 case
where no reason for prescribed sentence was coded. Due to the number of cases where multiple

reasons were cited, the total number of reasons is 411.

Reasons for prescribed sentence Frequency Percent
(number)

1. | Victim is an older person in terms of the Older Persons Act 1 0.2%

2. | Victim raped more than once by same or different perpetrators 144 35%

3. | Victim raped by more than one person in furtherance of common 11 2.7%
purpose or conspiracy

4. | Victim raped by a person convicted (but not yet sentenced) to two or 1 0.2%
more offences of rape

5. | Victim raped by a person knowing they have HIV/AIDS 2 0.5%

6. | Where the victim is under 16 years old 173 42.1%

7. | Where the victim is physically disabled or due to physical disability 7 1.7%
is particularly vulnerable

8. | Where the victim is mentally ill in terms of the Mental Health Act 4 1.0%

9. | Where the rape involved the infliction of grievous bodily harm 32 7.8%

10. | 10 years - first offender 34 8.3%

11.| 20 years — third or subsequent offender 2 0.5%

Total 411 100

The coding sheet for this report was amended to include a section where the coder could indicate the

reason why the prescribed minimum sentence was the applicable sentence in terms of the provisions
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of the 1997 Act. This was not captured for the original report. The first nine categories in the table
above pertain to cases where the prescribed minimum sentence was life imprisonment. The last two
pertain to cases that fall within Part 111 of Schedule 2, and the applicable minimum sentence is based
on how many previous convictions the offender had. Some cases had one ‘jurisdictional fact’ (reason
for the prescribed minimum sentence) that brought it within the purview of Part | of Schedule 2 (life
imprisonment), but many had multiple. For instance, the victim could have been below the age of 16
years old and was also raped more than once by the same perpetrator, or a co-perpetrator. It should also
be noted that the provision of Part | of Schedule 2 that states that where a victim is an older person in
terms of the Older Persons Act 13 of 2006, an offender who is found guilty of rape should be sentenced
to life imprisonment, is a provision that was added by the Judicial Matters Amendment Act 8 of 2017
(JMAA). Despite the inclusion made by this Amendment Act however, there were a total of 5 cases in
which the appeal was heard after the 2017 JMAA. In only 1 of these cases (0.2%) was the IMAA’s
inclusion of older persons specifically cited as a reason for the applicable prescribed minimum

sentence.

There was a total of 173 cases (42.1% of the total of 411 reasons) where the victim was under the age
of 16 years, and 144 cases (35%) where the victim was raped more than once, either by the same
perpetrator or a co-perpetrator. There were also 32 cases where grievous bodily harm was inflicted
(7.8%). In 11 cases (2.7%), the prescribed minimum sentence was life imprisonment because the victim
was raped by more than one perpetrator in furtherance of a common purpose or conspiracy. At times
it was unclear whether a court was relying on the provision of the 1997 Act which accounts for the
victim being raped more than once by the same perpetrator or a co-perpetrator, and when they were
relying on the victim being raped in furtherance of a common purpose or conspiracy. When this was
the case, at times both of these reasons were coded. In a number of cases the courts did not specify why
Part | of Schedule 2 was applicable, it merely stated that it was. However, from the facts of the case,
or the factors taken into consideration during sentencing, the reason had to be gleaned by the coders.
Where it was expressly mentioned, the reason that was provided was what was coded, despite there
being instances where the court may have missed out on additional ‘jurisdictional facts’ or provisions
in terms of the 1997 Act. A lack of clarity on the part of the court also accounts for the one case where

no reason was cited by the coder.
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3.3.4 Number of years sentenced at trial

Table 6: Number of years sentenced at Trial (N=340)

Number of Years Frequency

Sentenced (number) Percent
5 1 0.3%
6 1 0.3%
7 2 0.6%
8 3 0.9%
9 1 0.3%
10 22 6.5%
12 3 0.9%
15 16 4.7%
16 1 0.3%
18 4 1.2%
20 14 4.1%
22 3 0.9%
23 1 0.3%
25 4 1.2%
30 3 0.9%
45 2 0.6%
60 1 0.3%
Life imprisonment 258 75.9%
Total 340 100

Once again, it is clear from the table indicating the sentence handed down at trial that life imprisonment
was handed down in the majority of cases (75.7%). This sentence was handed down in 258 cases. The
second most frequent sentence handed down at trial court level was 10 years, in 22 cases (6.5%), and
then 15 years, in 16 cases (4.7%). The longest determinate sentence handed down by a trial court was
handed down in one case and it was a sentence of 60 years. The shortest sentence was also handed
down in one case (0.3%), and it was a sentence of 5 years. One of the sentences where a determinate
sentence of 45 years was handed down was a case in which the trial court handed down an effective
term of imprisonment of 25 years for the rape convictions that the court was specifically considering.
This sentence in effect ran cumulatively with a 20-year sentence for a previous conviction, making the

effective term of imprisonment 45 years.

In the original report, the maximum number of years that an offender was sentenced at trial was 40
years, and the minimum was 2 years. These numbers have therefore increased since this study was last
conducted for the period 2008 — 2015. In the original report, life imprisonment was handed down in
209 cases (60.6% of the total number of cases). The highest prevalence for a determinate sentence was

for 15 years, which occurred in 10.7% of the cases in the original report. This was followed by 20 years

24
GHJRU (UCT)



(in 6.4% of cases) and 10 years (in 4.9% of cases). There was therefore an increase in the number of
cases where the trial court handed down a sentence of life imprisonment, and in the percentage of cases
where 10 years was handed down in this study versus in the original report. There was a decrease in
the percentage of cases where 10 and 15 years were handed down in this study versus in the original

report.

3.3.5 Sentence increased

Table 7: Sentence Increased (N=279 Sentences)

Frequency Percentage

Sentence increased on appeal (number)

Appeal dismissed 247 88.5%
Increased to life imprisonment 10 3.6%
N/A (trial court judgement) 16 5.7%

13 yrs 1 0.4%

15 yrs 1 0.4%
5yrs 2 0.7%

8 yrs 2 0.7%
Total 279 100

In 247 cases (88.5%), the offender’s appeal was dismissed, and the trial court’s sentence was therefore
upheld. In the original report, this number was only 160 cases (46.4%). Therefore, there have been far
more cases where appeal courts are not interfering with the sentences handed down by the trial court.
As set out above, there are specific instances in which it is appropriate for an appeal court to interfere

with a trial court’s sentence.

In 15 cases (5.2%) the case under review was a trial court judgment, and as such no data could be
captured with respect to an appeal court decision. In 10 cases (3.4%) a trial court’s sentence was
overturned and a sentence was increased to life imprisonment. In the original report this number was 5
cases (1.4%). It should be noted that both a sentence being increased to life, and a sentence being
reduced from life cannot be represented numerically. This is because in law a sentence of life
imprisonment does not have a numerical number. The numerical numbers in the table indicate the
number of years that determinate sentences were increased by. For example, in 1 case each (0.4%), a
sentence was increased by 13 years and 15 years. The latter number was the highest determinate number
that a sentence was increased by. In two cases each (0.7%), sentences were increased by 5 years and 8
years. Comparatively, in the original report, the highest determinate number that a sentence was

increased by was 20 years.
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3.3.6 Sentence reduced

Table 8: Sentence Reduced (N=61 Cases)

Number of Years Reduced Frequency Percent
(number)
1 1 1.6%
2 1 1.6%
3 1 1.6%
4 1 1.6%
5 4 6.6%
6 1 1.6%
10 2 3.3%
12 1 1.6%
25 1 1.6%
5 months 1 1.6%
Life sentence reduced 47 T1%
Total sentences reduced 61 100

*Note: This table presents only the 61, out of 340 cases, where sentences were reduced.

Out of the 61 cases where a sentence was reduced, 47 of them (77%) were cases where the trial court
originally handed down a sentence of life imprisonment and on appeal this sentence was reduced to a
determinate number of years. The rest of the cases (14 cases, which amounts to 22.95%) were all
instances where there were numerical reductions to determinate sentences. The highest reduction being
25 years, which occurred in 1 case (1.6%), and the lowest being 5 months, which also occurred in 1
case. The numerical reduction that occurred most frequently was 5 years, which occurred in 4 cases
(6.6%). It should be noted that in one of the cases represented in Table 8 where there was a reduction
of 10 years, this reduction was made by the court taking into consideration a previous conviction for
which the offender was serving a 20-year sentence. The appeal court therefore found in favour of
allowing 10 years of the sentence for the prior conviction to run concurrently with the 25 years that the
trial court had handed down for two counts of rape for a current conviction. This reduced the offender’s
effective sentence by 10 years, and meant he was sentenced to 35 years imprisonment as opposed to 45

years.

In the original report, in 95 of the cases a life sentence that was handed down by the trial court was
reduced by the appeal court. There were therefore far more reductions from life in the original report.
The numerical reduction that was most prevalent in the original report was also 5 years, as it was in this
report, but it occurred in 2.9% of cases, which was a total of 10 cases in the original study, rather than

in 4 cases in the present one.
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3.3.7 Victim ages

Table 9: Victim Ages in Age Bands

Victim Age Bands
Ag?YR:,eS‘)n ge Frequency Valid %

0-7 37 155
8-12 83 34.9
13-16 61 25.6
17-21 21 8.8
22-30 16 6.7
31-40 7 2.9
41-50 4 1.7
51-60 3 1.3
61-70 4 1.7
71-80 2 0.8
Total 238 100

Table 9 represents victims ages in bands. The frequencies therefore represent the number of victims, as
opposed to the number of cases. With respect to the ages of victims, victims were most often in the age
band 8 to 12 years old (83 victims or 34.9%). In 61 instances (25.6%), the victims were between the
ages of 13 and 16 years old. In total, the age group 0 — 16 years old accounted for 76% (181) of the
victims. This represents instances where data was able to be collected on victim ages. Of these 181
victims between the ages of 0 and 16 years, 172 of the victims were between the ages of 0 and 15 years
old. Where the facts of a case showed that the victim was raped on multiple occasions and over multiple

ages, the youngest age was captured.

It should however be noted that not all cases specified the ages of victims, and in some cases, there
were multiple victims. In cases where there were multiple victims, at times all of the victims’ ages were
specified and other times only some appeared. In 16 cases there were two victims, and both of their
ages were provided by the court. In 1 case there was three victims, and all three ages were provided by
the court. Cases where there were multiple victims (more than 3), did not provide all of the victims’
ages. There were 9 cases where the reason for the prescribed minimum sentence was coded as the
victim(s) being under the age of 16 years, however the age(s) of the victim(s) were not provided and
are therefore not represented in Table 9. Cases where the victim was not a minor often did not specify
the age of the victim, as the victim’s age was not specifically seen as an aggravating factor. This means
that the data for victim ages where the victim was a major will not accurately account for the frequency

with which the different age groups were actually represented in the cases under review.
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With respect to the original report, the age band of 0 — 16 years accounted for 81.2% (208) of the cases
where data could be collected for victim age. However, the age band that occurred most frequently was
13 to 16 years with 102 cases. The age band that appeared most frequently during this study has
therefore become younger (8 — 12 years), and there were 12 more victims that were coded as being in
this age group in current study versus in the original report. The oldest age group for the purposes of
this report was 71 to 81 years old, while there were 3 cases where the victim was over the age of 81 in

the original report.

With respect to cases where no data could be captured for victim age, there were 120 cases where age
was not specified in this study, and 220 cases where it was specified. In the original report, there were

256 cases where victim ages were specified and only 89 cases where it was not.

3.3.8 Multiple offenders and victims

Table 10: Multiple Offenders and Victims (N=340 Cases)

Multiple Offenders Multiple Victims
Frequenc Valid Frequenc Valid
y Percent y Percent
(number) % (number) %
No 281 82.6 No 302 88.8
Yes 59 17.4 Yes 38 11.2
Total 340 100 Total 340 100

In 59 of the cases (17.4%) there were multiple offenders, and in 38 of the cases (11.2%) there were
multiple victims. It should be noted that for the purposes of coding and analysing the data, whether
there were multiple victims (and how many victims there were) was captured with respect to the number
of victims that the appeal dealt with specifically. This is because the court should only be dealing with
the aggravating factors and SCCs with respect to the facts of the case that pertain to the victims involved
in the conviction and sentence that is being considered by the court. However, with respect to the
number of offenders, this was captured and analysed according to the number of offenders that took
part in the offence, irrespective of whether all of them were convicted or were part of the appeal. This
was because if the court found in favour of the state that there were multiple offenders that took part in
the offence, irrespective of whether they were all convicted or were all before the court, the sentence

could, and should, take this into account.

Whether the facts of a case involved multiple victims or multiple offenders was not data that was

captured for the original report.
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3.3.9 Suspended, concurrent, and cumulative sentences

Table 11: Suspended Sentence (N=340 Cases)

Frequency Percent
(number)
No 338 99.4%
Yes 2 0.6%
Total 340 100

Table 12: Concurrent Sentence (N=340 Cases)

Frequency Valid Percent
(number) %
No 280 82.4
Yes 60 17.6
Total 340 100

Table 13: Cumulative Sentence (N=341 Cases)

Frequency Percent
(number)
No 330 97%
Yes 10 3%
Total 340 100

Data with respect to whether multiple sentences were ordered to run cumulatively or concurrently, or
whether an entire sentence, or a portion thereof, was suspended, was collected for the purposes of this
report. It was not captured for the previous report. However, because all of these orders would affect an
offender’s effective term of imprisonment, it was seen as important to capture it this time around. There
were however very low frequencies of suspended and cumulative sentences. There were only two
(0.6%) cases where a sentence was either entirely suspended, or a portion of the sentence was
suspended. There were 10 (3%) cases where there were multiple sentences that were ordered to run
cumulatively. There were 60 (17.6%) cases where there were multiple sentences for multiple
convictions, and they were ordered to run concurrently. All three of these orders would have an impact
on the offender’s effective term of imprisonment. It should be noted that there were more cases where
an offender was sentenced to multiple sentences for multiple convictions, and these sentences were
ordered to run concurrently, however, it did not affect the offender’s effective terms of imprisonment
and therefore was not captured for the purposes of Table 12 above. This would have been the case where

one of the terms of imprisonment was life. This is discussed more in the analysis section.
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3.3.10 Victim characteristics

Table 14: Victim characteristics (N=340 Cases)

sCC Implied
.. . Aggr. Circ. Aggr. SCC SCC Implied
Victim Characteristics Frequency Circ. % Frec;uenc % Frequenc | SCC %

y
Victim previous sexual history 0.3 0 0
Victim relationship with accused(s) 3 0.9 0 0 0 0
Victim virginity 13 38 0 0 0 0
Victim drug/alcohol use 0 0 1 0.3 0 0
Victim physical attributes 6 1.8 0 0 0 0
Victim behavioural characteristics 2 0.6 0 0 0 0

Victim received gifts or other benefits 1 0 0
from accused 0.3 0 0

Victim intellectual or psycho-social 1 0 0
disability 0.3 0 0
Victim level of education 0 0 0 0 0 0
Victim level of awareness or maturity 4 1.2 0 0 0 0

Victim gender identity or sexual 0 0 0
orientation 0 0 0

Victim employment (incl. ref to sex 0 0 0
work) 0 0 0
Victim family status 1 0.3 0 0 0 0
Victim pregnant at time of offence 1 0.3 0 0 0 0
Victim pregnant due to the offence 7 2 0 0 0 0
Victim age 192 36 0 0 0 0

Victim physically and/or intellectually
disabled and rendered particularly

vulnerable as a result 8 23 0 0 0 0

With respect to victim characteristics, Table 14 sets out which characteristics were considered by the
courts and whether they were considered an aggravating factor, a SCC or an implied SCC. Victim age
was coded most often, and it was coded as an aggravating factor in 122 cases (36%). The second most
frequent sub-variable with respect to the victim was virginity. This was coded as an aggravating factor
in 13 cases (3.8%). Drug/alcohol abuse was the only victim characteristic which was used as a SCC in
one case (0.3%). There were no victim characteristics that were used as implied SCCs. The three
characteristics that were coded most often were: victim age; virginity (13 cases or 3.8%); and victim
physically and/or intellectually disabled (8 cases or 2.3%). These sub-variables were all linked to the
victims’ vulnerability. Virginity, and victim pregnant due to the offence (7 cases or 2%) were noted in

the cases as factors that impacted on the lasting effects of the rape on victims.
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In the original report, factors that were most frequently noted as SCCs or implied SCCs were the
victims’ age (1.5%), and behavioural characteristics (0.6%). As aggravating factors, age (55.9%) and
virginity (7.5%) were the two most frequently coded sub-variables, as they were in the current study.

It should be noted that in cases where an appeal court upheld a trial court’s sentence, and the trial court
did not deviate from the prescribed minimum sentence, SCCs would not be coded for that case. Only
aggravating circumstances. This is because where a court finds SCCs to be present in a case, it will
depart from the prescribed minimum sentence according to section 51(3)(a) of the 1997 Act. Where the

court does not find SCCs to be present, it will uphold the prescribed minimum sentence.

3.3.11 Offender characteristics

Table 15: Offender characteristics (N=340 Cases)

Implied
Agr. Circ. ’(*:?Eg Ff;ie scc scc Implied
Frequency % : -ncy % Freque SCC %
Offender Characteristics -ncy
Offender age
13 3.8 28 8.2 4 1.2
Offender health 0 0 1 0.3 2 0.6
Offender level of education
0 0 2 0.6 0 0

Offender socio-
economic/employment status 0 0 4 1.2 3 0.9

Offender culture

1 0.3 0 0 0 0
Offender marital status 0 0 1 0.3 0 0
Offender occupation/profession
0 1 0.3 0 0
Offender family
status/obligation/breadwinner
0 0 3 0.9 1 0.3

Offender community or political
standing 0 0 0 0.0 0 0

Offender evidence of remorse

94 27.6 6 1.8 0 0
Offender cooperativeness

34 10 7 2.1 0 0
Offender plea bargain/guilty plea

0 0 2 0.6 0 0
Offender drug/alcohol use

3 0.9 5 15 1 0.3
Offender perception of accused
re: causing harm to victim

13 3.8 0 0 0 0
Offender HIV status

4 1.2 1 0.3 0 0
Offender health status 0 1 0.3 0 0
Offender first offence 0 28 8.2 4 1.2
Offender first sexual offence 0 3 0.9 0 0
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Offender previous offences
31 9.1 1 0.3 1 0.3

Offender previous sexual
offences 18 5.3 0 0 0 0

Offender number of sexual
offences committed by the
offender against the victim in this

case 35 10.3 0 0 0 0
Offender time already served for

this offence 2 0.6 14 4.1 6 1.8
Possibility of mental illness of

accused 0 0 1 0.3 0 0
The ‘moral blameworthiness’ of

the perpetrator 48 14.1 1 0.3 0 0
Offender prospects of

rehabilitation 36 10.6 20 5.9 2 0.6

With respect to offender characteristics, Table 15 depicts that evidence of remorse (94 cases or 27.6%),
moral blameworthiness (48 cases or 14.1%) and the offender’s prospects of rehabilitation (36 cases or
10.6%) were most frequently taken into consideration as aggravating circumstances. With respect to
SCCs, the offender’s age (28 cases or 8.2%), that it was their first offence (28 cases), and the offenders’
prospects of rehabilitation (20 cases or 5.9%) were most often taken into consideration. Only a small
number of cases were coded as having implied SCCs, with the only sub-variable that was coded on
more than 5 occasions (almost 2%) being the ‘offender had already served time for the offence’. This

was coded in 6 cases as an implied SCC, and in 14 cases (4.1%) as a SCC.

It should be noted that the sub-variable ‘prospects of rehabilitation’ did not appear in the original report,
however it was coded as an ‘Other’ during the coding process. The aggravating factors that was coded
most frequently in the original report was ‘number of sexual offences committed the offender against
the victim in this case’ (31.6%), which was coded fourth most frequently in the current study. This was
followed by evidence of the offender’s remorse (25.6%) in the original report, which was coded most
frequently in the current study. With respect to SCCs, that the offence under consideration was the
offender’s first offence (18.8%), and that they had already served time for the offence (13.9%), either
as an awaiting trial prisoner or while waiting for their appeal to be heard, were coded most frequently.
These two factors continued to be relatively frequently considered in the current study. There were far
more implied SCCs that were coded in the original report. These included the offender’s age (7.8%),
their socio-economic/employment status, family status/obligations, and evidence of remorse. The last
three sub-variables were all coded as an implied SCC in 6.7% of cases. As noted above, there were very
low frequencies for implied SCCs in the current study, with evidence of remorse not being coded at all,
and the offenders’ age, socio-economic/employment status, and family status/obligations being coded
in 4 (1.2%), 3 (0.9%) and 1 (0.3%) case respectively.
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The authors regard the move away from taking into account offenders’ personal circumstances without

any real engagement with their importance for the offenders’ chance of recidivism, their relevance for

society or impact on the victim as a step in the right direction. Meaningful engagement with all factors

that are taken into consideration by judicial officers during sentencing should be both encouraged and

expected.

3.3.12 Circumstances of the offence

Table 16: Circumstances of the offence (N=340 Cases)

Circumstances of the | Aggr. Aggr. SCC SCC Implied Implied SCC
Offence Circ. Circ. Frequency | Frequency | SCC Frequency %

Frequency | Frequency % Frequency

%

‘The rapes do not fall 3 0.9 6 1.76 2 0.59
within the worst
category of cases’ or
the rape in question
was ‘not the worst kind
of rape’
The use of a dangerous | 31 9.1 0 0 0 0
weapon or firearm
The lack of use of 0 0 0 0 0 0
dangerous weapon or
firearm
The victim was 37 10.9 2 0.59 0 0
threatened with
additional harm
Number sexual 29 8.5 1 0.29 0 0
offences committed in
this case
Multiple offenders 17 5 1 0.29 0 0
Premeditation factors 24 7 0 0 0 0
Threat to society 19 5.6 0 0 0 0
Victim ‘consented’ 0 0 0 0 0 0
Location of rape 44 12.9 2 0 0 0
The form of 5 1.5 2 0.59 0 0
penetration used in the
commission of the
offence
Perpetrator related to 40 11.7 0 0 0 0
victim
Perpetrator known to 41 12.0 1 0.29 0 0
the victim
The perpetrator 66 19.4 0 0 0 0
breached the victim’s
trust
Existence or lack of 61 17.9 17 4.99 3 0.88
evidence of physical
injury, or aggravating
circumstances
Existence or lack of 108 31.7 6 1.76 0 0

evidence of
psychological injury or
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aggravating
circumstances

Seriousness of the 180 52.8 1 0,29 0 0
offence

Finally, with respect to circumstances of the offence, Table 16 above depicts that the seriousness of the
offence was the sub-variable that was most often coded as an aggravating factor. This was done in 180
cases (52.8%). This is a sub-variable that did not exist in the coding sheet used for the original report,
and as such this factor was coded as ‘Other’ for the original study. The existence of evidence of
psychological injury was coded second most frequently (108 cases or 31.7%) in the current study. In
the original report this factor appeared as an aggravating factor in 44.2% of cases. It should be noted
that in the original report, evidence of both physical and psychological injury did not form part of the
variable ‘Circumstances of the offence’, but were instead standalone variables. In the current study, that
the perpetrator breached the victim’s trust was the third most frequently coded sub-variable. It was
coded in 66 cases (19.4%). In the original report it was the most frequently coded aggravating factor
coded under ‘Circumstances of the offence’ and was coded in 23.8% of cases. This sub-variable usually
relates to instances where the victim was a minor, who trusted, or should have been able to trust, the
offender. It was often linked to cases where the victim was either related to the offender (40 cases or

11.7%), or where the offender and the victim knew each other (41 cases or 12%).

Interestingly, the judicial officer’s assessment that there was a lack of evidence of physical injury was
most frequently coded as a SCC and was done so in 17 cases (4.99%). This was also the most frequently
coded implied SCC (3 cases or 0.88%). This is a remnant of the SCA’s 2002 judgment of S v Abrahams.
The Court in this matter placed an emphasis on a lack of physical injury to the complainant as a
justification for deeming a rape involving a minor and her father, who was the offender, as ‘not the
worst case of rape’. Along with a lack of evidence of psychological injury, the sub-variable assigned to
a rape being deemed ‘not the worst case of rape’ was coded second most frequently as a SCC in the
current study. This was done in 6 cases or 1.76% each. It was also the only other implied SCC that was
coded (2 cases or 0.59%). In the original report, that the rape was deemed to not fall into the category

of ‘worst case of rape” was coded most frequently as both a SCC (7%) and an implied SCC (6.1%).

4. ANALYSIS AND RECOMMENDATIONS

4.1 Putting the Findings in Perspective

While this report can provide no immediate answers to why there is such a strong contrast between the
number of appeal cases being heard by our high courts versus the number of sexual offences cases
resulting in convictions in the three provinces, there were a few factors that should be borne in mind.

First, the NPA does not disaggregate its data for rape cases from its data for sexual offences. Thus,
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while it can be assumed that the majority of cases being captured under the term ‘sexual offences’ would
account for rape cases, it is not clear exactly how many of their convictions for sexual offences can be
attributed to rape cases. Secondly, the impact of the COVID-19 pandemic was certainly felt in 2020
and may to some degree continue to be felt for some time with respect to the speed at which cases, and
specifically appeals, reach, are heard by and most importantly judgments handed down in our courts.
Thirdly, the judgments that were analysed for the purposes of this report were only rape sentencing
judgments that were heard in the high courts, or by the SCA or CC. This means that the majority of the
cases were appeal court judgments, with the magistrates’ court having been the court of first instance
who handed down sentence for the offender. The offender then either appeals their judgment, after
being granted leave to appeal, or they are automatically entitled to appeal because they were sentenced
to life imprisonment.®’ It is therefore not a given that all rape cases in which a sentence was handed

down will either be appealed, or the offender will make use of their automatic right of appeal.

The difference in the number of rape sentencing judgments being handed down by each of the provinces
in terms of this report versus the original report could also be accounted for by virtue of the enactment
of the Judicial Matters Amendment Act, which came into effect in January 2014 and allows those who
have been sentenced to life by a regional magistrates’ court to appeal their conviction and sentence
without applying for leave to appeal first. This will likely have caused an increase in the number of
cases being appealed to our high courts, given how simple the process is for those who have been
sentenced to life imprisonment. In addition, appealing a sentence of life imprisonment has traditionally
been seen as a ‘no-lose game’, whereby it is not possible for the court to increase the offender’s
sentence, as life imprisonment is the most severe sentence that a court can hand down. They can
therefore only choose to decrease it, or for it to remain the same. For this reason, appeals will most
frequently include sentences of life imprisonment. Further, the more sentences of life imprisonment that
our courts are handing down, because of the facts of the cases they are hearing, the more offenders there
will be who have the opportunity to automatically appeal their cases, and in turn the more appeals our

courts will hear.

From the data analysed with respect to victim ages and the reason for prescribed sentence, it is clear
that rape of children below the age of 16 years continues to be a significant issue within our society.
Despite much controversy around the provision, and why the age of 16 years was selected by the
legislature, it remains one of the primary reasons for the prescribed minimum sentence of life being
applicable to a case. Interestingly, this provision has been amended by the Criminal and Related Matters
Amendment Act 12 of 2021 to include cases where the victim was under the age of 18 years old.
Therefore, all minors will be included in the provision. It will therefore be interesting to note whether

this amendment impacts on the number of rape sentencing appeal judgments being heard by our courts,

87 Section 10 of the Judicial Matters Amendment Act 42 of 2013.
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given what we know about the offenders’ automatic right of appeal in cases where the offender was

sentenced to life imprisonment.

The purpose of capturing data concerning whether there were concurrent or cumulative sentences in
instances where the offender was convicted of more than one rape, was simply to ensure that we were
able to capture when an offender’s effective term of imprisonment may have been impacted by a trial
court’s order or an amendment to a sentence on appeal against sentences for multiple offences.
However, because most cases dealt with instances where the offender was sentenced to life
imprisonment, all sentences in addition to that automatically run concurrently. Section 39(2)(a)(i) and
(i) of the Correctional Services Act 111 of 1998 states that all determinate sentences run concurrently
with a life sentence, and that one or more life sentences also runs concurrently. In addition to this,
section 51(5) of the 1997 Act read with section 297(4) of the Criminal Procedure Act (‘the CPA”)
prohibits suspending any whole or part of a minimum sentence imposed in terms of section 51 of the
1997 Act in terms of section 297 (4) of the CPA. The relevant section of the CPA specifies that a court
may suspend a sentence, or a portion thereof, for a period not exceeding five years on condition that
one of the alternate forms of punishment are handed down. Once again, this section of the CPA provides
that it may not be relied upon in instances where the legislation prescribes a minimum punishment for
the offence. It has been argued in the literature, and by some of our courts, that this section does not
apply in instances where the court has decided to depart from the prescribed minimum sentence. Given
the wording of the cited sections of the 1997 Act and the CPA, read together, in conjunction with the
judgment of S v Malgas, where the court specifies that even in cases where a court finds SCCs to be
present, and a departure from the prescribed minimum sentence justified, the prescribed sentence is to
be considered a benchmark which the legislature has enacted for the offence. The court elaborates on
this by stating that it should be considered that any offence which appears in the 1997 Act ‘has been
singled for severe punishment.”*® It is thus argued by the authors that any interpretation of the law which
allows for a court to suspend any sentence, or portion thereof, whether in favour of an alternate sentence

or not, should not be considered in keeping with the prescripts of the legislation.

Of importance with respect to the sentencing data is the increase in the number of cases where life was
the prescribed minimum sentence. There were 304 cases, out of the total of 340, in the current report,
versus 291 cases in the previous report. This should be seen in light of the data collected for both the
reason for prescribed sentence, and the ages of the victims, which illustrates that offences involving
children (under the age of 16 years — 173 cases) make up most of the life imprisonment cases that are
being heard. Additionally, we can tell from Table 5 that rape cases in which the victim is raped more

than once, either by a perpetrator or co-perpetrator (144 cases),* also make up a significant percentage

% Malgas supra at para 25.
39 Added to this is the number of cases in which the victim was raped in furtherance of a common purpose of
conspiracy (11 cases or 2.7%).
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of our statistics. It is therefore rape cases that involve these circumstances that could call for more
attention and considered effort on the part of both our government and civil society efforts against rape.
Further, it can be noted that the number of cases in which an appeal is dismissed has risen significantly
in this report (247 cases), compared to in the last (160 cases) report. The number of cases in which a
life sentence was reduced has also occurred in less instances in this report (47 cases), compared to in
the original report (95 cases). Therefore, as a whole it can be inferred that more sentences of life
imprisonment are being handed down by trial courts, and upheld by our appeal courts, for rape
sentencing cases. This statement is however made while bearing in mind that the data for the current
report is based off rape sentencing appeal judgments from the three Masiphephe provincial sites, the
SCA and CC only, while the previous report considered judgments from six of our provinces and the
SCA.

With respect to the factors being taken into consideration for the purposes of sentencing, it must be
noted that this report has chosen to focus on three of the main variables. These are: victim
characteristics, offender characteristics and circumstances of the offence. Further, while every effort
was made to ensure that all sub-variables that are primarily considered by our courts during sentencing
appear in the coding sheet, there are factors that courts will at times raise that require their own code.
As such, the coding sheet was designed so as to allow for coders to input their own sub-variable under

each of the main variables when necessary.

With respect to the frequency with which the sub-variables were coded, it should be borne in mind that
an appeal court’s jurisdiction to interfere with a trial court’s sentence is limited to certain instances.

Specifically, this rule has been fully enunciated in S v Malgas when the Court said the following:

‘A court exercising appellate jurisdiction cannot, in the absence of material misdirection by the
trial court, approach the question of sentence as if it were the trial court and then substitute the
sentence arrived at by it simply because it prefers it. To do so would be to usurp the sentencing
discretion of the trial court. Where material misdirection by the trial court vitiates its exercise of
that discretion, an appellate Court is of course entitled to consider the question of sentence afresh.
In doing so, it assesses sentence as if it were a court of first instance and the sentence imposed by
the trial court has no relevance...However, even in the absence of material misdirection, an
appellate court may yet be justified in interfering with the sentence imposed by the trial court. It
may do so when the disparity between the sentence of the trial court and the sentence which the
appellate Court would have imposed had it been the trial court is so marked that it can properly
be described as 'shocking’, 'startling’ or ‘disturbingly inappropriate’. It must be emphasised that
in the latter situation the appellate court is not at large in the sense in which it is at large in the
former. In the latter situation it may not substitute the sentence which it thinks appropriate merely

because it does not accord with the sentence imposed by the trial court or because it prefers it to
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that sentence. It may do so only where the difference is so substantial that it attracts epithets of

the kind I have mentioned. ™

This means that in a number of cases that were read and coded by the researchers, the appeal court
would either only discuss some of the factors it was taking into consideration before finding in favour
of not interfering with the trial court’s sentence and reasoning, and dismissing the appeal, or it would
not mention any factors at all, but would instead state that there was no basis upon which to interfere
with the trial court’s sentence. The SCA’s discussion in the same judgment of the sentencing legislation
being a benchmark against which any sentence, irrespective of whether it is a prescribed sentence, for
an offence listed in the 1997 Act should be measured against, is an additional factor that will impact
when a sentence can be departed from, to what degree, and, it has been found, often the extent of the

discussion that an appeal court will narrate before deciding not to depart from the trial court’s sentence.

Overall, with respect to the frequencies that appear in relation to implied SCCs, there is a marked
difference between the current report and the original report. This can be attributed to there being less
cases in which the researchers were uncertain of whether factors were being taken into consideration
by a court as a SCC or not. There were also cases that will account for some of the implied SCCs that
were coded where a court would mention the factors taken into consideration by a trial court before
departing from the prescribed minimum sentence. The appeal court would mention these factors,
without engaging with them, and would find in favour of the trial court’s sentence. These factors were
coded as implied SCCs, as they contributed to the appeal court’s finding that a departure from the
prescribed minimum sentence was warranted, though the appeal court’s lack of engagement with the

factors mentioned meant that they could not be coded as SCCs.

The courts’ veering away from placing much, or any, real emphasis on the victims’ characteristics,
attributes or factors that can be attributed to the victim with respect to SCCs or implied SCCs should be
seen as a step in the right direction. Courts are instead using victim characteristics to better understand
the aggravating factors that relate to a case. These characteristics or attributes pertain particularly to a
victims’ vulnerability. For instance, victims’ age and their virginity (which is often also linked to

comments about their age), were taken into account most frequently as factors aggravating sentences.

With respect to offenders, there has been some continuity between this report and the original report
with respect to the factors that courts consider aggravating. A lack of evidence of remorse, the
offender’s moral blameworthiness and the number of sexual offences committed against the victim in
this case remain at the top of the list of aggravating factors. However, coded in just one additional
instance than the number of sexual offences committed, was the offender’s prospects of rehabilitation.
As stated above, this was not a standalone sub-variable that was included in the original report. It was,

however, often coded as an ‘Other’. It was as a result of this that it was given its own code for the

40 Malgas at para 12.
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purposes of the coding sheet used for the current report. With respect to SCCs, the courts’ focus remains
on factors that affect an offenders’ prospects of recidivism. These include: their age; whether they have
committed other offences; and their prospects of rehabilitation. The latter factor is often gleaned by the
court on the basis of a social worker’s report, or the manner in which the offender conducted themselves
during the trial. This latter consideration can be linked to an offender’s cooperativeness and whether

they show remorse.

Finally, our courts’ reliance with respect to factors that aggravate a sentence and pertain to the
circumstances of the offence primarily concern the seriousness of the offence, evidence of
psychological injury to the victim and whether the perpetrator breached the victim’s trust. Evidence of
physical injury inflicted on the victim follows closely on from the latter. In addition to whether a
victim’s trust was breached by the offender, factors that relate to the offender and the victim either
knowing each other, being related to one another and where the rape was committed are all interlinked
and relate to whether a victim reasonably saw themselves as being safe and cared for in the environment
that they were in, or in the offender’s company. These factors or sub-variables can also be closely
related to victim’s age, specifically for cases involving minors. With respect to SCCs, a lack of evidence
of physical injury, and the rape not falling within the category of ‘worst cases of rape’ were considered
most frequently by the courts. As stated above, any consideration of the rape being placed on a
‘hierarchy of severity’ is as a result of the SCA’s judgment in S v Abrahams. In recent years, thankfully,
it is a judgment that the courts have largely tried to move away from, instead adopting the CC in Sv
Tshabalala’s stance on the nature and seriousness of rape, as well as its impact on victims and society
as a whole. It is this recognition by our courts with respect to the harmful nature of rape, and its impact
that goes far beyond physical injuries, that the authors would encourage for all courts moving forward,

as it is clear from the coding that it is an approach that has not yet been fully achieved.

4.2 Recommendations

As with the original report, this report recommends that a number of improvements be made to our

sentencing judgments and legislation moving forward. These are:

e That judicial officers be encouraged to draft clear and concise judgments with respect to the factors
being taken into consideration for the purposes of sentence. Ensuring that judgments can be clearly

interpreted is an important aspect of access to justice for both victims and offenders.

e It would be advisable that clear guidance be provided to our lower courts (including the high courts)
with respect to factors that are or are not to be taken into consideration during sentencing. This
guidance could either be provided by the legislature, or it could be provided by the SCA and CC. It
is however recommended that the guidance come from the legislature to avoid differences in

interpretation or factors to be considered by the courts, and to ensure a level of consistency across
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rape sentencing judgments and determinations of substantial and compelling circumstances. There
have been instances where the SCA has provided confusing and contradictory comments and
precedent about the consideration of factors during sentencing, and even the correct interpretation
of the 1997 Act.

e (Certain aspects of the current legislation require clarity. For instance, it is the authors’ opinion that
the intention of the 2008 Act was to eliminate any consideration of all four of the mentioned factors
from consideration as SCCs when courts hand down sentence for rape cases. The courts have not
struggled with removing any reference to the complainant’s previous sexual history, the accused’s
cultural or religious beliefs, or any prior relationship between the accused and complainant with
respect to SCCs. Some courts have however struggled with the idea of removing a ‘lack of physical
injury to the complainant’ from their reasoning. It is thus submitted that clarity should be provided
by the legislature with respect to whether their intention is only to limit the use of the four factors
as an SCC in and of themselves, or whether the legislation has limited their use as SCCs altogether.
The question of whether a court is empowered to suspend a sentence, or any part thereof, for an

offence as described in the sentencing legislation should also be definitively clarified.

4.3 Limitations and Challenges

As described above, the cases that were capable of being analysed for the purposes of this study were
only cases that were published in the case law databases. This meant that they had to be high court
judgments, or judgments from our SCA or CC. While this meant that the majority of the cases that were
coded were appeal court judgments, there were also a number of trial court judgments, where the high

court sat as the court of first instance in respect of handing down sentence to the offender.

Time played a significant part in the management of this project. This project was completed in just
over five months. The original 2016/2017 report was completed in just over a year. It should however
be noted that the lessons learnt from the completion of the first report were put to good use in designing
this project and completing the current report. One of the legal researchers that partook in the process
of the original report was also part of coding cases and drafting this current report. Professor Lillian
Artz was also part of both processes and was therefore able to guide this process so as to overcome

some of the challenges faced during the data analysis process for the original report.

Designing a coding sheet that accurately captures all of the nuances of sentencing judgments is a
challenge. There are many moving parts, including: the way in which judges discuss the factors that
they are or are not taking into consideration that often requires much in the way of interpretation on the
part of the coder; complicated facts of cases that could include multiple offenders, multiple offences,
appeals of sentences for some convictions and not others; and designing the coding sheet and capturing

the data so as to accurately capture relevant aspects of the law. For instance, when is a concurrent
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sentence relevant to the research question, or when is it relevant that there were multiple victims and
when is it not. In addition, as described above, the coding sheet had to be designed so as to allow for
coders to input their own factors/sub-variables that courts were taking into consideration, should they

not have appeared in the coding sheet but have impacted on the court’s ultimate sentence.

The coding sheet needed to be designed in such a way that it captured as much of the qualitative data
coming from the cases as possible, as accurately as possible, and in such a way that it could be
represented in quantitative data. In instances where cases either did not comprehensively explicate all
of the details usually expected in sentencing judgments, such as the reason for prescribed sentence, or
the victim’s age, or when the courts’ descriptions were not entirely clear, it became a difficult task to

ensure that cases were being captured accurately.

Linked to the challenge of designing a coding sheet that captures all of the nuances that researchers
came across, and ensuring that cases were accurately described, was the challenge of cleaning the data.
This became a multi-step process that required the entire research team to assist in ensuring that the

data has been represented and described as accurately as possible.
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APPENDIX B: Coding Sheet

Case Citation:

SCA: HC:

Court/province:
Prescribed minimum sentence in case under review:

Reason for prescribed sentence:

Number of years sentenced at trial:
Number of years’ sentence reduced or increased on appeal:

Age of the victim(s):
Suspended sentence: Y/N

Sentences run concurrently (with other sentences): Y/N
Sentences run cumulatively: Y/N

No.

Code
Description

Google Form Variable Name

Y/N

(Actual)
Prescribed Min
Sentence ito
Legislation

Amended Prescribed
Min Sentence

Matter Remitted
(Y/N)

Procedural Irregularities/Misdirections

0.1

Offender not
informed of
applicability of
Act/correct
section of Act

OffenderNotInformed_Applicability

IfYes_ActualPMS

IfYes_AmendedPMS

Matter Remitted

0.2

Misdirection by
the court
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0.3 | Notes and

Note_Comments

comments
Code Description Google Form Variable Name Y/N Nr. Comments/Notes
1. Multiple offenders Multiple_Offenders Other on Google
Forms
2. Multiple victims Multiple_Victims Other on Google
Forms
3. Multiple charges at trial MultipleCharges_Trial Other on Google
Forms
4. Multiple charges MultipleCharges_AmendedAppeal Other on Google
amended on appeal Forms
Code No. Code Description Google Form Aggr. SCCs | Implied SCCs Notes/Quotes
Variable Name (mitig
ating)

5. Offender Characteristics

5.1 Age Age Offender

5.2 Health Health Offender

5.3 Level of education Education Level

5.4 Socio-economic/ Employment_Stat
employment status us

5.5 Culture Culture

5.6 Marital status Marital Status

5.7 Occupation/profession Occupation

5.8 Family Family_Status
status/obligation/breadwinner

5.9 Community or political CommunityPolitic
standing al_Standing

5.10 Evidence_Remors
Evidence of remorse e

5.11 Cooperativeness Cooperativeness

5.12 PleaBargain_Guil

Plea bargain/guilty plea

tyPlea
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5.13 Drug/alcohol use Drug_AlcoholUse

5.14 Perception of accused re: Perception_Harm
causing harm to victim Victim

5.15 HIV status HiV_Status

5.16 Health status Health Status

5.17 First offence First Offence

5.18 First_SexualOffen
First sexual offence ce

5.19 Previous_Offence
Previous offences S

5.20 Previous_Sexual
Previous sexual offences Offences

5.21 Number of sexual offences NumberSexual Off
committed by the offender ences_CurrentVic
against the victim in this case | tim

5.22 TimeSpent_Custo
Time spent in custody dy

5.23 Possibility of mental illness Poss_OffMentalill
of accused ness

5.24 The ‘moral blameworthiness’ | Moral Blamewort
of the perpetrator hiness

5.25 Prospects of rehabilitation Prospects_Rehabi

litation

5.26 Additional _Factor
Additional Factors Offenders | sOffenders

5.27 Quotes

5.28 Notes and Comments

| 6. Victim Characteristics

6.1 Previous_Sexual
Previous sexual history History

6.2 Relationship_Wit
Relationship with accused(s) | hAccuseds

6.3 Virginity

Virginity
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6.4 Drug/alcohol use Drug_AlcoholUse

6.5 Physical _Attribut
Physical attributes es

6.6 Behavioural characteristics Behavioural_Char
(provocative, opened acteristics
door/invited accused in,
"willing victim")

6.7 Received gifts or other GiftsReceived_Fr
benefits from accused omAccused

6.8 Intellectual or psycho-social | IntellectualPsycho
disability social_disability

6.9 Level of education Education_ Level

6.10 Level of awareness or
maturity

6.11 Gender identity or sexual GenderID_Sexual
orientation Orientation

6.12 Employment (incl. ref to sex | Employment
work)

6.13 Family status Family Status

6.14 Pregnant_During
Pregnant at time of offence Offence

6.15 Pregnant as a result of Pregnant_DueTo
offence Offence

6.16 Age Age

6.17 Physically and/or Physically_Intelle
intellectually disabled and ctuallyDisabled
rendered particularly
vulnerable as a result

6.18 Additional_Factor
Additional Factors Victims sVictims

6.19 Quotes Quotes

6.20 Notes/Comments Notes/Comments

| 7. Circumstances of the Offence
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7.1 ‘The rape(s)does/does not NotWorst_KindR
fall within the worst category | ape
of cases’ or the rape in
question was ‘not the worst
kind of rape’

7.2 The use of a dangerous UseDangerousWe
weapon or firearm apon_Firearm

7.3 LackUseDangero
The lack of use of dangerous | usWeapon_Firear
weapon or firearm m

7.4 The victim was threatened VictimThreatened
with additional harm (for _AddHarm
example: should s/he scream
or fight back during the
commission of the offence or
report thereafter)

7.5 Seriousness_Offe
Seriousness of the offence nce

7.5 Number sexual offences NumberSexual Off
committed in this case (for ences_ThisCase
example: gang rape)

7.6 Multiple_Offende
Multiple offenders rs

7.7 Premeditation_Fa
Premeditation factors ctors

7.8 Threat to society Threat_Society

7.9 Victim_Consente
Victim ‘consented’ d

7.10 Location of rape (home, Location_OfRape
shebeen, field, accused’s
home, etc.)

7.11 The form of penetration used | PenetrationForm

in the commission of the
offence
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7.12

PerpetratorRelate

Perpetrator related to victim | d_Victim
7.13 Perpetrator known to the Perpetratorknown
victim (For example: the _Victim
relationship is not one of
blood, adoption, sex,
romance or functional
dependency but more distant.
Alternatively, there is no
‘relationship’ as such but
they are known to one
another — from the same
school, seen around in the
neighbourhood, the partner
or friend of a family
member/housemate etc.
7.14 The perpetrator breached the | PerpetratorBreach
victim’s trust ed VictimTrust
7.15 Existence or lack of evidence | ExistenceLackEvi
of physical injury dence_Phylnjury
7.16 Existence or lack of evidence | ExistencelLackEvi
of psychological injury, or dence_Psychlinjur
aggravating circumstances y
7.17 Additional Factors Additional _Factor
Circumstances sCircumstances
Quotes Quotes
Notes and Comments Notes/Comments
| 8. ‘Morality, history or social context’
8.1 Reference to violent SA Ref_ViolentSAhis
history tory
8.2 Reference to rape itself being | Ref_RapeViolent
a violent crime Crime
8.3 "Moral degeneration™ of MoralDegeneratio

society

n_Society
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8.4 Position on gender PositionGenderEx
expression and/or sexual pression_VicPerp
orientation of
victim/perpetrator

8.5 The constitutional rights of ConstitutionalRig
victims (for example: to hts_Victims
dignity and/or equality
and/or freedom and security
of their persons etc.) and the
violation of these rights by
the accused

8.6 Expectations_Soc
Expectations of society iety

8.7 Rape statistics/frequency of | RapeStats_Preval
cases/Prevalence ance

8.8 Additional_Factor
Additional Factors Morality | sMorality

8.9 Quotes Quotes

8.10 Notes/Comments Notes/Comments

| 9. Institutional Factors

9.1 Capacity within prisons or Capacity_Prison
other correction facilities

9.2 Existence and/or capacity of | Capacity_Commu
community programmes nityProgrammes

9.3 Reference to mental Ref NeedPsychC
iliness/need for psychiatric are
care
Additional Factors Additional_Factor
Institutional sinstutional
Quotes Quotes
Notes and Comments Notes/Comments

| 10. Process and Procedural Irregularities/ Misdirections

10.1 Absence of victim impact Absence_VIS

statement or victim impact
statement dismissed by court
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10.2 Was victim impact statement | VIS_Persuasive
persuasive

10.3 Expert evidence in mitigation | Expert_Evidence
or aggravation of sentence
(comment on use of expert
evidence)

10.4 Failure on the part of expert | Failure_ExpertPs
psychologist report to specify | ychologist
long term psychological
damage likely to be suffered
by a victim

10.5 Express reference to Ref _MinimumSe
minimum sentencing ntencingF
framework

10.6 Express reference to judicial | Ref_JudicialDiscr
discretion in sentencing etion

10.7 Reference by the Appeal Reference_Appea
Court to the Trial Court | Court
having ‘over-emphasised the
serious of the offence’

10.8 Reliance on precedent/case Reliance_Precede
law ntCcaseLaw

10.9 Role of the Courts to RoleCourts_Prom
promote rehabilitation oteRehabilitation

10.10 The State agreed before the StateAgreed Befo
Appeal Court that the reAppealCourt
prescribed minimum
sentence imposed by the
Trial Court is ‘shocking’,
‘heavy’ and/or
‘inappropriate’ and, thus,
should be departed from

10.13 Additional_Factor

Additional Factors Process

sProcess

Quotes

Quotes
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| Notes and Comments

| Notes_ Comments
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